
ADVANCE DIRECTIVE GUUIDELINES
The rights of Medicaid individuals to make choices and decisions about their care are respected by the Mid-South Substance Abuse Commission (MSSAC) and its Provider Panel.  Individuals may make their wishes known by completing an Advance Directive for mental health care, also known as a Durable Power of Attorney (DPOA).  This is a document in which an individual appoints another individual to make future mental health decisions should the ability to make decisions become impaired (http://www.michigan.gov/mdch/0,1607,7-132-2941_4868_41752---,00.html).   

There are a variety of Advance Directives:  The Michigan Advance Directive for Mental Health Care (Attachment A), Durable Power of Attorney for Health Care (Attachment B) and Patient’s Advance Directive (Attachment C) for health care.  The Michigan Advance Directive for Mental Health Care is for mental health, the Durable Power of Attorney for Health Care and the Patient’s Advance Directive are for medical health care.    

Advance Directives are voluntary.  It is against the law for health care providers or insurance companies to require them as a condition of treatment coverage.

APPLICATION

All MSSAC funded contracted providers.

REGULATIONS

42 C.F.R. 438.10(f) General information for all enrollees of MCOs, PIHPs, PAHPs, and PCCMs.  Information must be furnished to MCO, PIHP, PAHP, and PCCM enrollees as follows:

(6) The State, its contracted representative, or the MCO, PIHP, PAHP, or PCCM must provide the following information to all enrollees:

(g) Specific information requirements for enrollees of MCOs and PIHPs.  In addition to the requirements in 438.10(f), the State, its contracted representative, or the MCO and PIHP must provide the following information to their enrollees:

(2) Advance directives, as set forth in '438.6(i).
438.6(i) Advance Directives
(1) All MCO and PIHP contracts must provide for compliance with the requirements of '422.128 of this chapter for maintaining written policies and procedures for Advance Directives.

(2) All PAHP contracts must provide for compliance with the requirements of '422.128 of this chapter for maintaining written policies and procedures for Advance Directives if the PAHP includes, in its network, any of those providers listed in '489.102(a) of this chapter.

(3) The MCO, PIHP, or PAHP subject to the requirement must provide adult enrollees with written information on Advance Directives policies, and include a description of applicable State law.
(4) The information must reflect changes in State law as soon as possible, but no later than 90 days after the effective date of the change.

(I) Subcontracts.  All subcontracts must fulfill the requirements of this part that are appropriate to the service or activity delegated under the subcontract.

DEFINITIONS

Advanced Directives
1. The Michigan Patient Self-Determination Act of December, 1991, enacted by Congress, states that “Advance Directives is defined as follows:

…the term “advance directives” means a written instruction, such as a living will or durable power of attorney for health care, recognized under State Law and relating to the provision of such care when the individual is incapacitated.” (42USCS 1395cc(f)(3) originally enacted as par of the Omnibus Budget Reconciliation Act of 1990, P.L. 101-508, 4206).

2. Blue Cross Blue Shield of Michigan defines it as:

An advance Directive is a document that states how you want medical decisions made if you lose the ability to make them for yourself.  There are two types of Advanced Directives: a Durable Power of Attorney for Health Care and a living will (www.bcbsm.com/member/establishing_advance_directive/advance_directive_faq.shtml, 7/16/2007).

Durable Power of Attorney (DPOA)
The Durable Power of Attorney (DPOA) is a legally binding document which you appoint an advocate to make medical decisions for you if you become unable to make them yourself (www.bcbsm.com/member/establishing_advance_directive/advance _directive_ faq.shtml,  7/16/2007).

A DPOA for health care may include wishes concerning mental health treatment.  Individuals may have both a DPOA for health care and an Advance Directive for mental health care.  Or, the individual may choose not to have either.  Both are legally binding.

Patient Advocate with DPOA
1. Is anyone at least 18 years old.

2. Legally competent (of sound mind at the time of designation).

Establish a Durable Power of Attorney (DPOA):

To establish a Durable Power of Attorney (DPOA), the individual does not need an attorney.  Just have him/her fill out the Durable Power of Attorney for Health Care form (Attachment B), sign it and have two witnesses sign it.  There are other forms of the DPOA that may be found at hospitals and attorney offices.  The Durable Power of Attorney for Health Care form is intended for use in Michigan only.  Other states have different Advance Directives.  If the individual has any questions, he/she may want to consult a family attorney or an attorney who specializes in probate or elder law.  File the Durable Power of Attorney for Health Care form in the individual’s medical record and relative case files.  The Patient Advocate may also be given a copy.  The individual’s physician may provide a copy to the individual’s insurance company, once provided by the individual.   (www.bcbsm.com/member/establishing_advance_ directive/advance_ directive_faq.shtml, 7/16/2007).

Witnesses under DPOA
Designation must be in writing, signed and witnessed by two witnesses, although witnesses may NOT be: spouse, parent, child, grandchild, brother or sister, someone who benefits under your will, your patient advocate, your doctor, someone employed by your life or health insurance company, someone employed at a health care facility where you receive treatment, or someone employed by the home for the aged where you live.  If the person the individual member appoints at his/her advocate does not sign the form, the Durable Power of Attorney for Health Care may not be honored.   (www.bcbsm.com/member/establishing_advance_directive/advance_directive_faq.sht..., 7/16/2007).

Informed Consent 

An individual may give informed consent if he/she can: 

1. Understand there is a condition that needs treatment, and

2. Understands the treatment options (including no treatment) for the condition the individual has, and 

3. Consider the possible benefits and drawbacks (such as side effects from medication) from each treatment, and 

4. Make a reasonable choice among the treatments available.  

An individual may be unable to make mental health decisions if severe depression, bipolar disorder, schizo-affective disorder or schizophrenia affects the individual’s mood or thought process, or dementia affects the individual’s memory (www.michigan.gov/mdch/0, 1607,7-132-2941_4868_41752---,00,html, 7/16/07).

Living Will
A living will is a document that identifies which medical treatments an individual would want – and which he/she would refuse – if an individual became terminally ill.  Living wills are not authorized by Michigan law (www.bcbsm.com/member/establishing_ advance_directive/advance_directive_faq.sht..., 7/16/2007).

Patient Advocate
A person to whom an individual gives decision-making power.  A patient advocate may only make decisions for the individual if the individual cannot give informed consent to mental health treatment (www.michigan.gov/mdch/0, 1607,7-132-2941_4868_41752---,00,html, 7/16/07).

Acceptance by Patient Advocate
The person you appoint as your advocate must acknowledge his/her rights and responsibilities by signing he Acceptance by Patient Advocate form (Attachment D) or some other legitimate form.

FILING THE ADVANCE DIRECTIVE

File the Michigan Advance Directive for Mental Health Care (Attachment A), Durable Power of Attorney for Health Care (Attachment B) and/or Patient’s Advance Directive (Attachment C) for health care in the individual’s medical record and relative case files.  The Patient Advocate may also be given a copy.  The individual’s physician may provide a copy to the individual’s insurance company, once provided by the individual.   (www.bcbsm.com/member/establishing_advance_directive/ advance_directive_ faq.shtml, 7/16/2007).

REVOCATION OF A PATIENT ADVOCATE DESIGNATION (PAD)
Revocation of an advocate designation may occur under one or more of the following conditions:

1. The patient’s death, except for authorization for the patient advocate to make an anatomical gift of all or part of the deceased patient’s body.

2. An order by the court:

a. The patient advocate’s resignation or removal by the court unless a successor has been designated.

b. The patient’s revocation of the patient advocate designation.

i. The patient may revoke the patient advocate designation at any time and in any manner by which he or she can communicate the intent to revoke.

ii. If there is a dispute about the patient’s intent, the court may decide on the patient’s Intent.

iii. If a spouse is named as patient advocate and since that designation a divorce, separation or annulment has occurred, the patient advocate designation for the spouse is revoked unless a successor was named.

3. If the revocation is not in writing, a witness shall record, in writing, the circumstances of the revocation in the clinical record. 

4. If the patient’s physician, mental health professional or the health care facility has notice of the revocation, that professional/facility will note the revocation in the patient records and notify the patient advocate.

5. A patient advocate/mental health facility who acts in good faith under the PAD without knowledge of the revocation is still bound by the PAD until such notification is received.

PATIENT WAIVER OF THE RIGHT TO REVOKE THE PATIENT ADVOCATE DESIGNATION

1. The Patient with PAD may waive the right to revoke a patient advocate designation. 
2. When the patient has waived the right to revoke the patient advocate designation, the PAD will remain in effect for 30 consecutive days after the revocation.

3. A patient advocate may exercise the power to make mental health treatment decisions only after a physician and a mental health professional both examine the patient and certify in writing that the patient is unable to give informed consent for mental health treatment.
4. Providers will not discriminate against or make completion of an advance directive as a condition for services.

MSSAC PROVIDER REQUIREMENTS

MSSAC’s Provider Panel must provide written and oral information regarding the following to all adult patient, residents or enrollees:  

Written Requirements:
1. Provide the individual with a document that informs the individual he/she has a right under Michigan state law to make health care decisions that includes the right to accept or reject medical or surgical treatment and the right to execute an advance directive.  MSSAC’s Advance Directive brochure (Attachment F) may be used.  The brochure will be on MSSAC’s website @ www.mssac.com under Quality Forms for your convenience.  

2. Develop a policy whereby the provider must respect the implementation of such a right to accept or reject health care treatment.

Oral Requirements:

1. The provider must ask the individual upon admission (at intake) and periodically thereafter, if he/she has executed any form of an Advance Directive and to document in the client’s file the individual’s response.

2. If the individual has an Advance Directive for Medical Care, the provider shall request a copy of the Advance Directive and house it in the client’s file.

Training:

1. MSSAC providers must annually and at time of hire educate its staff by a professionally credentialed authority on Advance Directives regulations, new regulations, forms and related issues.  For guidance, providers may follow the questions and answers in the Michigan Advance Directive for Mental Health Care; Planning for Mental Health Care in the Event of Loss of Decision-Making Ability (Attachment E) and/or the BCBS Advance Directive – FAQs at  http://www.bcbsm. com/member/establishing_advance_directive/advance_directive_faq.shtml. 

2. MSSAC providers must log attendance at the annual training.  This is to be monitored by the Quality Assurance Manager.
Monitor and Review

The Quality Assurance Manager shall monitor compliance with these procedures.   External review will include site visits and reporting.
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